CITY AFFAIRS,

Sghiy Tmportant Prosestment of the Grand

.lm’ot nl:: York=Two of the Alderimon
=

Indieted, &« v
I the Court of s, 0n Saturday morning, before Re

oorder 11100 and Aldermen Wealey Smith, of (he Eleventh

wnrd, and Jamos U Band, of the Fourteenth ward, the |
v announced, through one of the oficers, that |

Qeand Jurg R
they were ready to close their busineas for the tesan, and

wisbed to ba Bousd.  The Recopder sent them word (hat | wighod the Recorder to have the investigation l"'Jl'IN:lﬁ! ]
s Court wid ready to recvive them. shortly sfter, the | by himself, amd that he should rend for witnesed who
AP : ul - | Mr. Erbon, thelr foreman | had absented | Lermselves from the Greand Jury, and elisit
@rand laguest red, mnd r. Exbon, . . | proper information from theus.
presentod several bills ol indictment to the Court, aud | The Recorder replied that he woa'd do so, and lie
heu alated e beid 5 his baml o present | thapked Geand Jury for thelr laboe in thils matier,
g Wy the Grand loguest, which he roquestsd und was sure that the community st Inrge would aiso feal |
M— ;- ol e gl graicful to them.  He tien disoharged the Grand Jury,
might Lo rend by i Clark in open eourt. The Recorder ey
took he cant Bia exem over GLoand thes | he Geoadway Rallroad and the Grand Jury.
handed Ale same (o the clork to read; and as that .“" are regquested by a pn:]mmn connected with the
funcilopnry passed Mom puge 10 page. great exclioment Broudway Railrond Assoelation o say :—

wae manifesied by the peo
pumber present, Lo ticipal
Lo be made.

Among the indigtments pressuted o the Courl wore
#wo billy aguinst the very Allormen sicting on the bene!
and this extraordinary coluc dence tewlod 0 loerease the
excltement.

e disclos

The following is a copy of the document piesented by |

the Grand Jury —
THE PRESENTMENT.
The Grund Jury
February term of the Court of General Seasions, rospect-
fully present to the Courl the result of their labors. In
the charge of the it der, at the t of the
ferm, the attention of the Grand Jory was ealied to va-

plous public sllegmilons ol fraud, eorrupticn, and mal- |

practices, on the part of public officers connected with

the lnmates of the apper s

=

aeourt, Lhere heiog & lacge |

in elosing their deliberstious for the |

must be subjecled to

o persons) Y.
promt lose of life, sod pe RN B i e

TusonuE M unNE Socretnios, 4

G, IR beow,
J il Precton Hiteleock,
wil vonely, Hyratlo N, Wild,
Jo o, . John £ Hadler,
John Yl enh M, W tnderabil),

i John Neahaw,
i Konnody, Patriek Garrlck
John M. Gelifith, Duniol Hogencamp,
. V. L Ostenndor

Mr. Frhen, tle foreman, ssid that the Geaol Jury

That be ealled laxt evening on Mr, Henry Erben, the

foremnn of the grand jury, sud logueired of him, Brat

urea Lhat were | whether any evidence Lad sppeared, in the investigations
| of that body, impeaching
| Raliroa! grant, or the integrity of any of the grantees, or
of any mewber of the Commwon Council, in relation to it
and, svcondly, whether any witness, who was stated or
supposed to be able to glve any testimony in relation to

honesty of the Broadsay

the suld grant, bad falled to appoar when upon,

| or had refused to suswir when oxsminid,
And that Mr. Erben answered to the first inquiry, that
not a job sor tittle of such proof had been elicited in re

gard (o that grunt, that o bustel basketful of letters and
| charges, with names or anonymous, had been sent to the
grand jury, sugresting questions and witnesses to be
called on, In relation to varions subjects and parties, but
that, as regarded the Brondway Rallroad grant, they re-
| sulted in nothing impeaching the honor or integrity of
any body in connection with that ease,

i thit to the second inguiry, he answered that what

wak sald in the presentment of the grand jury, respocting
| witnesses fuiling to attend or to answer,

ng applica-
tion to any witnesses called in reference to that case, the

the city government; and this body was officially charged | only witness ealled in reference to it, who did not attend,

with the duty of investigating the subjeet. Haviog dis- |
pored of the cases of persons under gonfipement ebarged |
with erimes, the Grand Jury, al the earlizst possiblo mo- |
ment, proceeded to the discharge of the daty devolved |
From that time they have been dally en- | ARGUMENT OF EX-CHIEF JUSTICE JONES ON BEHALP

upon them.

" gaged in the investigation: and, wiile they rogret that the |
sermination of the term of the court prevents a fuller |

eonfirmation of their labors, they trust that their ezer-
tions, as presented in this report, have not been without
beneticial results,

Many witnesses have been summoned, some of whom
Baving been regularly and personally subpeened have
meglected to obey the process of the Court; and from the
testimony had before the jury, independent of that with-
Bbeld by the woluntary absence of the witnesses re.
ferred to, jthe wmoral convietion has been irresisiibly
forced upon the minds of the Grand Jury, that gross
and stupendeus frands, andewilful viclations of their ofli
eial duties, have been per;
members of the hends of departments and the Common
Council, an indictment for whigh, against incividual mem
bern hus, they have reason 1o belivve, hoen preventod by
fheir willnl disobediense uf thep of the Uourt, on the

.nn of those absent witnesses, Other witnessas who
e

been examined, have refuscd to answer: and the |
| l;nyu-s from collecting or receiving the delts due.
|

want of n necessary power to enforce the proper answers
Baa been fully fel', and 1o a certain extent bas succaeded
in preventing final action in certaln cases. Boough, how-
ever, bas been elicited from the lips. mainly of unwilling

witnesses, to warrant the conclusions Lerein embogdiod, |

and to sustain the fuets here prossnted. It isa painful

and mortifyivg refleetion that the Graud Inguest of the |

sity and county ard uﬁg‘r.ML by a regard to their swora
official obligations, and the duty which they owe to their
fellow citizens, to

@uty enjoins it, and the law commands it
Ti! investigations of the Grand Jury were mainly di-
yeeted to charges of alleged malversation in otfice,
First—The grant of public property. real and persons!,
4o different parties for alleged insdequate snd Loproper
considerations.
Becond—Charges of direct bribery and corruption on the
part of public officers,
Third— d violations of the 1°(h and 25tk sestions
of the City Charter.
Fourth—Improper and corrupt legislation ia regard 4o
eertain rallroad nts.
Lastly—General and unprovident waste and sxpenditure
of public money.
the first head. various witnesses were called and
examined, the result of whose tostimony was, that in the
month of Decemaber last, a resolution wai refarred to the
Commissioners of the Sinking Fund, directing them to fix
& price for certain property, Known ms the Guueevoort
gtreet property. That, after varlous motions for publi-
eation of the proposed sale, and for determinine s ade,
te price by public competition, had been pmt and lost,
property wad fiually determined to be -nLi to Reulwen
Lovejoy for the sum ol $160,000, $40.000 1o he paid in
sash, gnd the balanes to be secured by o morigage on 1oa
perty. That Mz, Lovejor s prope=ition was aceom puris
& written communtenifoo frm e 01 asee Tlper, |
effect that if the grant was cvnfirmad o ¥ Tove
he would take tne doed, }-I; the amonnt neeossary i
execute the mo ge. It further appoared, that on e
2Tth December, the deed, with a2 counterpart, wes duly
executed to and by Mr. Draper, the latter of which L on

racord in the Comptroller's office, duly wcknowledged on |

the 28th Drcember: that a mortzsge was also execuled
z Mr. Draper, which i= on record in the Eeglstor's
; andl 4o far, the transaction, independent of the faet
that Mr. Draper was one of the Governors of the Alm..
bonse, and by implication embraced withio the fou tesnth
section of the city charter, waa closed. It, howerer,
farther 2purad that another dend of the same properts,
te the 27th Deoccmnber, and acknowledged on the
30th December, was execnted to and for Mr. Vernum—
the latter of which is on reesrd in the Comptreller
office—and agninst the deed exeeuted by Mr. Draper was
written in the margis, ‘Canceiled Dee. —, 1552,
eellation was r;ou—: by Mr. Laurenes, a former elerk in
the Comptroller's ofica, to be In hix baniwriting,
and to bave beem dono by diseetion of the former Corpora
tion Counsel, Henry K. Davies, There was no evidense
1o show the sanction of theCommin<ioners of the “lnking
Fund to this change and canrellation, ssl 0o memoran
dum on their minutes, o such procesdings. There dows

Dot appear to be any mortgage on record from Mr. Var- |

pum; and the only apparvnt seeurity to the eity fund
seems to be the mortgage from Mr. Draper, while the
eonveyance to himasell in caneelled, and he has executed
& quit claim deed to Mr. Varoum, who wounld thus seam
#o enjoy & complete title, free from incumbrance. Fvi-
was given tending o show that $225000 wonld
bave been given by another applieant, and $300,000 by
an applieant who desired the same properts. wnd that
motioe to that effect was given, previous to the sales, to
the Mayor and Comptroller. Without intending to im-
te any improper totives to the wajoerity of the mom-
a'l of the Hinking Fund, the Grand 2Jury sre authorized
%0 say that there wns an podue haste—s watt of proper
tion, and an apporent want of judgment—in the
Eﬂ.ﬂ!’ﬁmd sale deserving of disapprobation  and that
cancellation of the record was & wanton sssumption

of power.

t' was further proven, that o relation to the ssle of
the water-right in front of the bulkbesd, at or nesr
the foot of
Bonged to Arthur Quinn—tha
titled to the pre empition ri;

t Mr.Quinn, us the party en-

1o rman Sturtevant, ard,
od $2000 for that pnrpose—-that #1000 was offered
which wus refused, upon the ground that Alderman S,
would have to divide, and that there would be nothing
ofl for him, and that Mr. (Quinn was obliged to sell, snd
did sell, his interest in tho upland tow third party,

It was further shown before the Grand Jury, that the
sum of $500 was pald by Mr. Thomas P, Stanton, to Al
derman James M. Rard “of the Foarteonth ward, [r and
towards the prevention of any int » with cortain
existing privileges at the pler, of Wall strant,

It waa further proved that in the year 185
made applieation for the Cathierine street ferry, and wf-
ter the grant had passed the Board of Alderioen anid
was sent to the Bomrd of Asweintants, Alderman W, Smith
of the Eloventh wurd then an awistunt Aldsrman, re-

ed the sum of $600 towards the furtheriog of & favor-
abile netion In the Boaid of Amsistants, apun said graot,
and that after the passazo of the grant, Dr. Coekroft wna
oalled upon by Assistant Alderman W, Swmith foe 82 000
fior efiecting the passage of ithe grant whieh Doctor
Cockroft refused to pay.

Tt was clearly rhown that enormous sums of money have
been ox) for andd towards the pracurement of railroad
grants in the city, and that toward: the decision and
procurement of the Eighth avenus rallyond grant, & sum
80 large that would starile the most erodulons, was
expended | but in consequenos of the soluntary ahsonce
ﬂmpﬁrl.lnt witnesses, the Graond Jury waa left without

direct testimony of the paiiicular recipleuts of the |

different amounts.

In the spring of 1952 & resolution was offéered in the
Common Couneil to redues the fees of the Coroner. Aller.
mun W. Smith ealled on the Coroner and agreed to sup

: tth—fr}.;‘lu“w hil' the sum of 8200, to be pald wpon
rocelpt of Dus qoarteriy report | and the Coroner has paid
$200 of sald ntwount. * To P:w; a report on the i'rlmn':’r‘-
Bill on the 50th Septembor. Aldsrmnn Smith eid that Al-
derman Harr, of
the bill,

Mr. Thomes P. Blanton testifed that be pald 8500 to

M. Bard, for the suppression of tae re
of the leasing of the pier sowth «lde of Wall stenet,

the year 1851,
m&t Wm. Cockroft testifics thut v made ayplieation

for the Catherine atreet ferry: snd allor the grunt Lad |

the Hoard of Aldermen, and hiad loen wnt to the
ta for concurrence, bo was callsl npon by Assl.

tant Alderman W. Swmith, accompaniod by ex Assistant i Jdamus

1 of Assise | ent jurisdiction to commond them to do that act? |

Alderman Charles Francls, who stated to Lim that he
oould pot get a favorable report from the Honrd
tants without pering 8600—wlhich he paid. Afver the pos
mage of the grant, he was eallsd vpon, several times by

resent hefore the community o state |
of faets allecting the moral and official integrity of high |
iblte functionaries, and of startling enormity, They !
ve, howeser, no alternative—the evidence warrants it, |

| one which, in the ordimary course of proceedings,
sud in the exercize of a sound discoction, wonld

This ean- |

mond atroct, the adjacent nplands be.

extensive than those posses<¢d by courts at luw,
the exerci<e of those powers, the former court would
be enslbled to bring out a more full developement of
the cirenmstances connected with the whole matter
thun can possibly be doue here.
regard the trifling sum for which the note was held
by the receiver. These considerations shonld induce

Court of Chancery,
51, Dir, Cockroft | 1

junction, and, conser

i had

tiom from a coort of oguity?
| probibition, in case they are going on, or writ of
inandamus, in case they refnse to go on, from the
conrt which has the superintendence in the State of
| all inferior jurisdictions, except itsell, within that
State 7 Is it not, if they transcend their power.
or if they act in countravention to thelr autho-
| mity, and refuse to do the wet which the eourt
muy sippose they ought to do, is it not by man-

being Mr. Haight. "

THE BROADWAY RAILROAD CASE.

A A S S A

Sapreme Comrt,

OF THE GRANTHES, y
Before Judges Edwards, Morris and Strong.
Fep, 25.—John Midhaw and others vs. Jacob

| Sharp and others.

This was an action upon a promissory note: but in
the course of that cause came up this” state of acts:

| that a certain party had made a voluntary assign-
! ment of all his effects for the benefit of cre

tors, und
there was an injunction obtained,on a hill filed
aguinst him and the assi , restraining them from
collecting or receiving any of the debts. The ques-
tion arose upon the validity of that payment, and the
injunction cojoined the assignees from veceiving or
collecting any of the debta. They, however, re-

| cetved this delt after the serviee of that injunction
trated on the part of various |

upen them, und with the full knowledge of the eredi-
tors. The opinion was given by Chiel' Justice Nel-

| som, and he suys—"The only question in the case is,
| whether the payment of the note is to he regarded as

baving been made

hﬁ the defendant in his own
wrong, by reason of the

injunction restruining the

recisely as here, whether we receive this grant or

| license in our own wrong, by reason of the injunction
against grunting it, nm.rlu'

| istence ol thatin (jl‘l.]'l('lin]l. he i ml'ge goes on to say—
“yIt i a genera

their aid to enforce injunctions from chaneery; nor

do they ordinarily take an

the course of proceedings

of Burt ve, Mapes, (1 Hill, 649.) is an avihority to

show, that, if the payers of the note in (uestion had

knowledge of the ex-
rule that courts of law will not lend

notice of such writs in
suits ot law. The cose

jnstituted a suit in this court aguinst the defendant,
we should not have received the fucts now set up, to

| avoid the effect of the payment, in bar of the action;

and 1 donot see, therefore, how we can consistent-
Iy =uy that paymient was not wellmade, We shonld
have a!lnweg the pluintiff to go on with the suit,
and left the Court of Chancery to deal with them as
it saw fit, under the
cuse. That courl ht have exensed the act, and
overlooked the breach of ite process: at all evonts, we
do not assume the ofice of de

of its process. It is enongh that the Court of
(hancery possesses ample power to punish any un-
wirruntable interference W{Iﬂl a violation of its mau-
dates, and does not need the aid of this eourt. The
aggrieved purtyhas yet an opportunity to reach the
assignees, and may be remunerated for all his dam-
ages, by the infliction of proper fines, if the case be

il

be
regarded as demanding the interfercnce of the Conrt
of Chancery. In Booth v Mott, (1 Salk. 322 @
Mend. 225, 8, C.,) the sl mAldE AN execution

i1 o lsmeed, sfter thie expiration of o v

w thout w sctee facins ; and this, though the plaiosit’
Ligd been tid up by sn iujunction issmed on the
defondant’s appiication. The court said they could
not tuke notice of chancery injunctions.  Tn Mitchell
v, Coe, (2 Bure, 660,) the judzes refused to set aside
an execution nnder lke sircumstances; not, however,
on the ground that the court was bonnd to notice the
injunction, but for the reason that the party should

| pot be allowed to take advantage of his own act in
| delaying the plaintiff.

In Gorton v, Dyson, (1 Brod.
and Bing., 214,) the court entertained the argnment
of o cause, notwithstanding an injunction in the
Court ol Exchequer against all further proceedings
in the C. B,
v. Thowaus, (3 Meriv., 244,) it was sald to have been

the opinion of Lord Thurlow that where an injune-
tion is obtained. ¢ n after execution levied, though
it k= u breach of i ©
riff 1o pay over the money,
it is uo brewch of the injunetion toreceive it. Lord El-
dun thouzht that in such a cuse the person receiving
the money could be ordered to pay it into conrt. In
the case hefore us, the defendant was not made a par-
aly, nor was he enjoined; and it would seem., from the
o

i the party to eall upon the she-

trine of Lord Thurlow, thut the payment by the

defendant woild, even in the Court of Chancery, be |
n dischorge of the debt.

U'nless we are honnd b

some settled principle of law to take notice of this
Injunction, (and 1 think we are not,) it will certainly
lead to a more just and equitable arrangement, in
respect to all parties eoncerned, for the plaintiffs to
appeal to the tribunal whose process has heen disre-

garded. [t seems that the money has been, in fact, ap- |

plied in payment of & debt due from Hempsted to Keel-
er, to whosv estate the note belonged, and il the defend-
apt <hould now be Leld secountuble for the money
this considerntion might go to mitigate his lnsa,
Agnin, possibly the Court of Chancery would be dis-
pused to follow out the idea of Lord Eldon, and call
upon the Clinton Bank for the whole or a part of the
woney, The powers of thut court over all the parties

concerned in the payment aod receipt of the mouey,

upon the note in question, are much more ample and
In

It might, perhups,

1 to Jeave the guestion of & breach of the injunction,
and its effcet, o the exclusive coguizance of the
| am of opinion, therefore, as
well npon the ftness and propriety of the thing as
upon authority, that we cannot take notice of the in-
iently, that a valid payment of
the note was cot hed, The report of the ieference
must be set as coste to abide the event."
Hut Twas procecding to observe, that in this case we
apprehend that this injunction, if it was intended to
operate, and could by the terms of it operate, if valid,
ppan the two Bownds of the Common Couneil, if their

action opon this resolution was unauthorized, that

thut court had no jurisdiction to issue §t, this
rmgm-mm rests upon these grounds: that this reso-
ntion, then pending before that Common Council
was a legislative act, and that no judicial tribanal
iisdiction to interfere with the paseage of a le-
gislative act before a legislutive body.  This is, how-
ever, another view of thut part of it which it may he
proper to submit to the Conrt before particularly eon

sidering the one that | have just suggested.” The
Common Counell i< a public organized body, invest-
| ed with particvlar powers for public purposes, 1, in
| the exercice of those powers, for those pu
I‘: for any purpose, they exceed thelr jur
Sixth ward, wunied £100 to ropoet | o A

TpOSea, Or
ietion, how
Is It by writ of injune-

Or s it not by writ of

restruined §

from this court of general superintend-

If, for aluse of power, 1 ask, can It be possible that

a court—that u body invested with legialative pow-

Assistant Alderman Smith, who demaoded 23,000, leas the | er and general discretion—can be ealled to account

dircount, for effecting the grant, wiich he refused to pay. | by & comt of equlty hy & writ
| quiring into their motives
| ing them s guilty of a
that you may search the whole records of the Eng-
lish courts of justice, and you will never flnd sach &
| care. Acts are. thervfom, done under the puthority
| of this legislative or discretionary power. Thefr

agents or servants are those who attempt to carry

Mr. George C, Byroe testified that Ls leased from the
Qorporation the south hall of the pier foot of Jay stroat.
To proeure ihat losss, Lo sald that he had promised to

o mewber of the Hoard of A«sistant Alderwen money
:’ + auch grant; he refused to anawer Lo whom.

In in evidoner bafore the Grand Inquest, that I the
Bonse of a part of pier fool of Jay stieet, $1 700 was
agreed to be pald & member of the Commen Council,  The

of injanctien, in-
« ool conduet, snd impeash-
wreach of trost 7 T helieve

individual could not be reachied by the relaen! of witnesen ey Jeyislation into offect, and are allected, and may
$0 anewer the qucstions proponnded. - be afdceted, iy injunetion from a court of equity: it
examlued by commitiee the pubile Huillings | the pas the act Hself—the exercise of the lo-

=. oAt oo of thui fathar [imiled in e | gislative fanotiong, or the proper exercise of the lognl
10 thake uch siterations o will obyiste | Aiscretion, does fot helong to n court of equity to

-‘h" y. corrent or to fnguire into; and that sulject, so far 4«
& committes Lo look into e law rigulsting | it relates to diseration —the Conrt will remember, em-

1 of d atores, Ao | braces powers of all deseriptions, whether legislative,
No (ind it nesossary to enll the the attention of Fire | Judicial, or exeoutive, It embraced the case of Pre-

|
officers, to the present mode of |
There are in many psrésof the |
of from five to meven storios high

slx familios each foor;
the lower foor’ of 1B heus,

sident Madison, whe

was authorized to call out the

|

tion had been considered, and it went to the court
of last resort. It bad been snid thut this has been
the practice of the Supreme Court, under thelr genc-
il rintending !m'qrer,'.ﬂar Jurisdietion, fmmrlu
Cory tion, aud théir constani proetice o fnterere
in cages of new uiiu:;l'uhmy tull'.lle eonm Ip-n-un:h
it: “You lhnve judred wrong, gentlemen; is not 4
cnse for o new {riﬂ, and yon LE:I noright to grant it

Bt npon an examination of the whole tacts, and an ex-
Bibition of authoritics belore the court they catue tothe

conclusion that that Supreme Court, invested with ail |
the supreme and superiutending powers that it cer. |

tuinly does possess, yot had not that power vestad in
thent.  You cun send to such o court—say the court
of last resort—commanding them to give i judgment,
if they refise to do so, but you cannot direct them
what judgment they are to give. That is entirely in

| their bwn diseretion, Thatisa thing weare to judge

of and uot you.

Mr. Vax Breex—Will you please produce sume
authorities upon this point

Ex-Chief Justive Jones—With regord to the ques

tlon put to me by the learned counsel on the opposite |

articular clremmnstances of the |

mining what shall or |
shall not be the effect or consequences of such a breach |

And I observe, also, that in Franklin |

vet, if he volutarily pay, |

byt

| in

#ide, [ can only say. that | have not instituted an ex-
smination fully upon the fucts, but I have no doubt
that such cases do exis, and may

that sabject somewhat, upon an application made to
| the court of which I was then a member to restrain or
| prohibit thut court from admitting a certain alder-
| man, who was alleged to have been unduly elected;
| and upon that cccasion counsel of the first eminence
| at the bar did maintain the [an-n&mitton. and did offer
| some pretly strong reasons vor of the issuing of
| such writ, when a proper case was made, to such a
| body of men. 1 speak now of a corporation exceed-
| ing its jurisdiction—going out of its jurisdiction; and
| tﬂg prohibition arose, heyond all doubt, from a higher

court to a subordinate judicial tribunal keeping them
within their jurisdiction; but whether the writ could
be applicable to the case T am not now contending.
1 contend that an in{unc‘uun isnota pmiper remedy,
and if there be any it most be some one in the nature
of a prohibition by a court having general
superintendence of all inferior jurisdiction. My
argument is, that no such right exists in any
form as mmininF & body which acts legislatively
from their wotion in that course of legislation—thut
they are not to he controlled. Their acts unques-
tionably are afterwards examinable, for whoever un-
dertakés to execute and carry out the ordinince
must gee that they bad the power, and that they
executed that power properly. Even there, how fur
the mere general averment the law which they
¢hould pass was an abuge of thelr authority or not,
simply when going strictly within the jurisdiction
they possessed, would be another and a very m“e
| gquestion. But, beyond all doubt, this Court o
| right to lock into ihese ucts now hefore them, and,

il they should see proper and sufficient legal grounds
to exercise the power, with them rests the power to
arrest this proceeding which has been thua licensed
by the corporation. )
eourt has any power to interfere with the legislation

vote or shall not vote in a particnlar way, or shall

passing the resolution—that I say is beyend the reach
ol an injunction—and that when the Soperior Conrt,
or the judge of that court, issued that injunction,
that §f it was to have any effect, and to be of any
| foree, it was lo act upon the agents of the corpora-
tion in prohititing them from cm'rci:ﬁ into effect
this order, il it were an improper er that that
corporation had passed, and not to m\'&nt the cor-
peration from passing it at all. enrporation
of the city of New York corporate powers,
a8 I understand it, in two capacities, namely :
g5 & puoblic municipal body, and as a private
corporation, possessing private property. one
of the opinions delivered in the other court, the
eneral tion seems to be maintained to
{;hL- eﬂ‘ecr :

t there is no distinction between cor-
porations, whether they are municipal or whether
they are private—whether it is a corporation passing
lng-fnws and regolntions which are to have the effect
of legislating for the community for which they act,
or whether it is a corporation making a grant of land
to me, or uny one, or a corporation makin, m%:dn.-
tions for the condact of a particular branch of busi-
ness which they are pursuing for their own private
emolument. Hut everywhere, in all cases to which
we have referred, (in the language of the counsel
and of the judges in cases that have been before this
| Supreme Court,) in every instance that distinetion
has been teken, and has been acted upon and fol-
{ lowed, namely: the distinction hetween a public
and municipal corporation and & mere private cor
ration for the regulation of private property—the
dgalinction brtweg:l them lguan obti-imis anzod “;Iﬁcn
the corporation act as a public munic (3
| set legislatively, and then no act Lhatpthe o:zey Cuni‘:
| mon Conneil can do can hind their successors in re-
pard to_any of those public matters or public con-
" verns, In other words, their acts are all revokable,
| just like an act of the Legislature of the Btate,

paseed ove day and repealable the next, The Court |

will fimad it Inid down, 1n varions that the Clom-
| mon Council of the city of New Y.

local legislation, possese all the power and su-
| premacy that the legislation of the
‘ reguri to the State at large; and that, consequently,
| any covenant thut they,as a private ¢ ion,

may have wade, when they come to act ina pnblic
‘capacity a8 o mnnﬁ;:é{ua Il‘-ﬁi&lnﬂm they have

a right to poss an which #hall repeal that
| private covenant, if the necessities of the city
| require that that act should be passed, an
| the Legislature has anthorized them ée oy 1.
| In their private capacity they were bound by thisact;
| but the Legislature have interfered, and the

upon you 44 if the law had been passed by the Legis-
lnture directly, in itself, It must he go. ese local

legislative bodies, if they do not possess this power, |

to he
ever

amount to nothing. If they are constantl
under the revision of the courts of justice, wi

any disappointed or disaffected citizen shall choose |

to 1t||.p1 for relicf against imaginary injuries inflicted
e by-laws. pasged by that Board, it will be so
fruitful a source of controversy ns will alone Dcmg.

| the Bupreme Court in this cirenit and in this State,
I know it has been suid that this supremacy of the

| local legislature cannot be made available to the
| Common Council because they are sueable, Well,
| if the Court pleuse, the corporution of this city, like
all other corporations acting in their private capacity,
a= the owners of lund, as owners of real estate,

| having franchises which vest in them property, they
must be sueable in respeet to those properties, and
| to all their dispositions or contracts made in regard
to thew. But does it follow, then, if the Court please,

| that they cun be made parties to suits of an
for the performance of their legislative duties? Can
they be sued—the Mayor, Aldermen, and Assistant
Aldermen—for poseing an act which a person af-
fected by it should choose to say invades his rights ?
Can you bring an action against the corporation for

pussing that et ! You can undoubtedly suc any per- |

son who attempts to enforee that act against you; bhut
cun yon =ue the bod{ who passed it? I3a corpora-
tion sueable in that respect? Why, certainly not.
They =tand upon the same footing us ell legidlative
budies. They are irresponsible to individuals, be-
canee the legislative power was vested in them,
and  they had this  brosd legal discretion,
A qnestion was as<ked Ly the parties who oppose
| thispower “Could you sue ihe LeZislature —conld you
restrain the legislature ¥

reason, and does it stand upon that groand, that the
State, or the Legislature of the State, i= not sueable,
hecanse it i= a supreme or soverelgn body 7 Tn one
respect the State §s not an independent sovereign
| budy, for jurisdiction is given to the courts of the
United States which reaches the astion of the State
itself. 1f such an action is brought, will an injune-
tion lie against the Legislature of the Btate upon that
Jarticular subject to which that aotion relates ? Look
#t the cnse which hus been referred to by my naso-

ciate of the d:?mecl houndary between this State |

| and the State of New Jersey, with ressect to the
| right of fishery nupon ita Lorders, the State of New
| Jersey claiming that they have exclusive rights to
| certuin fisheries which the State of Nev York hus
| no right to interfere with. 11 wn a stion vas hronght
in the Supreme Court of the United States for the
| purpose of trying this right, and the Legislatare of
the State of New York choose to pass v law autho-
rizing any of it« citizens to 7o and ‘L\ko waters, not-
withstanding this probibition, would hey be re-
strained hy an injunction from the Suprene Court of
the United Btates ¥
that they send there would be lishle to sit. but the
uet of the Legislature that sends him thew conld not,
as | apprebend, be suspended by injuncion from a
oourt of nEnlty. If, then, we are right n this view,
that the Common Council, when exerdsing their
legislutive power or their legal discretion el the
one or the other cannot be enjoined ane prevented
from acting, the question will be whethe this reso-

lution is one of those legislutive arts wiich comes |

within that protection ¥ Along with this branch
the subject, and as it seems to me in sone mmng
inseparable from it, lawue
snme charncter, s § nestion of discretion.
Now, it is admitted by the Im%ne:i Judge rl‘t’u gave anu
| oplnion in the vther court, that discretiorary power,
let it be vested where it will, whether 1) a i‘mh!a-
ture, in & judge, or in & commissioner cammot be
either controlled or interfered with. He put some
excoptions, it i true; but the general yroposition
was admitted. Now, ia not the grant of ‘his Heense
' to Iny rail in Broadway emphatically anact within
the diseretion of the Common Countil ¥ s not the
very act that they do in respect to the mgalation
management, nse of the streets, not as vesting in
their discretion ?  Application s made to the Com-
mem Couneil to erecta signal pole in a strept, None
it the Common o can grant it.  Every oiti.
zen concurring wonld not confer that right wpon o
ﬁmn They may grant this or they may not,
ey inquire into the reasons for or agidnst 1, and
@ exercise of that discretion they make the grant,
Now, ia not this, lnl every sense of the word, a dis
cretionary power. Ina recent case the corporatin
granted (ne permiss st

| militia in a certain ease; it embraced the cose of ion to & to erect telegraph
' that very Superior Court to lssue its writ | poles npon his application. Now what, if the E‘nn
of to the who had granted | please, is the diference hetween this resolution, per-
& new trial ina certain case, them to re- | mitting & certain person
verse that new il pad give jod The ques | the Ninth

readily be found. |
'| 1 recollect gerfecﬂy haviog occaxion once to examine |

Neither this nor the other |
of the Common Council—to direct them, ** yon shall |
not vote at all.” It is the act of voting—it 1s the aot of |

, in regard to |

 poAsesses in |

kind |

I iin 1 The answerl give to it |
is “No," because they cannot be sued. Is that the |

| of the 8
No, certainly not. The servant |

partakitg of the |

and his associntes be anthorized and allowed,"
i&nu:.'I' Are IJ‘Lv; ::u..\i.l u!nlf]nl upmm gmn: 1y
e s yinzg a liceuss Lhe parly
m&mi ﬂ&zwniwr What i+ permission but
zing 7 What is license but permission? Now,
. l!ylﬁhl:i Common Counell, which is the only
Lody'who could do that act within the jurisdictin
of thus city, in passing upon it, 1 asle, do not they
act legislatively, and do not they act in the exereiso
1 dseretionary power? Indeed, s not every law, to
extent to which that law goeas, the exercise of
discretiont  Now, while the learned Jodge admii-
ted ~that you condd not interiere with a party
who hud discretionary pawer to act or not * to act,”
Bie raid: * and this must be taken under restrictions
and with exeeptions.”  Why, if the Court please, lot
we ask, does not this destroy the diseretion wholly ?
Who iato jnd&’e whether these exceptions apply or
not? Who is to prescribe the limits of this disere-
! tion, or the due end proper exercise of it? Ts it not
in the very nature of a diseretionary power, that the
| party who is to exercise it must be the judgzeof its
expediency, its necessity, aud its propriety ? I can
interfere,” soya the Judge, **if you have discretion-
power, if you go out of that discrétion.” 18 this
sof Ifit be, then it is the judging power that is to
regulate this discretion, that retion is with
| him. He exervises that discretion, and not the party
| to whom it is ostensibly given. Ho with the case of
abuge, 1f another party is suthoriged to say when,
| and where, and how that discretion isabused, it is not
that party who has this suﬁoﬂnhnding wer, this
judgment upon the discretion of the other, that is
vested with discretion; and the man to whom it is
T'un i# nothing more than a mere agent, to exercise
that discretion, or that power, just as far as his supe-
rior tells him he must do, and I]mstas far as his supe-
rlor directs him,and to avoid just whatever that
superior should adjudge to be abuse. But, it is sald,
that this act of the corporation, giving this license, is
making a grant. Now, what isa grant? As far as
we have nsed n, the use of it ains
it. It isthe t of & license. Itis the graut of a
permission, Well, if the Court please, the word
* graut '’ there has the same mea with the wor
| ¢ rive," A persan applies to me for liberty to use
room in my house for o particular purpose—to enter-
tain o friend, if you plmae.or-:;th] else—and |
give him permission, and in giving that [say “
grant you leave "—is that any more than germla
sion for him to use that room in my house
Now, if 1 should choose to tell him that I repent of
having given him the room, and say ** you shall no
ureit,”’ cannot I revoke it just as well by using th
word * grant,’” aa the word ** give!” If I understand
the word * t,” in the sense these gentlemen
wonld apply it, it must be the passing of some right
cr interest in the to whom it is given for a
considerntion, and which will benefit the grantors
and be irrevocable. Is there any such feature in
this act of the Corporation? Have they conferred
upon these parties a grant which they cannot revoke?
ave they liiven them a lease for a term of years of
| Broadway for the purpose of running a raiiroad ?
Why, that corporation perfectly well understood that
| they had no such power. The ‘ectly well under-
#tood that they had no such inteution. They were
| vested, not witga fee simple of that street which they
| could dispoee of at pleasure, but they were trustees,
as we say, verted with the }:ﬁrl estate for the pur-
| poses that trust, but trustees, without any
power over it than that of regulating, ordering, and
1 prescribing the uses which should be made of it, and
| thus to be in conformity with the purposes for which
this strect was originally seized or purchased. Now,
then, in counection, geuernl]ly, it will be to be consi-
ered, first, whether this resolution which was passed,
conferred, or attempted to confer, any euch rights,
and, secondly, what the powers of the ¢ ion
were in respect to them, and in regard to the con-
tinuance or discontinuance of whatev may have
granted to these individuals. Certainly the termsof the
resolution donot import a grant of any right or interest
}n that street; it is sim Ptt]? lay down rails upnw
for gpecific purposes, 088 PUrPORCA Were
| in s(%nfnmfly with the ump for which that
| street was originally designed, and to which it
‘ has been uniformly used, why, then, will it be
admitted that it i a void ? They conld not
| make it, and nobody would be bound by it: but if
| the ses for which these rails were to be laid
| down are in pursuance of the purposes to which that
| street was originally devoted, then they are strictly
! legal, and no one ean complain of them, or attempt
| to reyoke them. Now, in the first place, we say
that here has heen no grant of an; save this
licenze, and that it confers upon the g of the
license nuthjnmom than the privilege, the consent
of the ey .tt_n h&dm thczemmﬁ in Baoarl-
Wiy, provi nt in other respe e laying down
| ofl'g:ol:e rails in that street would be oons[‘:tant with
the uze of the street for the p of travel. In
| that respect, and to the extent that nse of them
| is thus justified, and thus in conformity with the
uses and pur, of the street, the license is & valid
one, and so long as they like to continue i¢ mo one
| can interfere with the party to whom that license is
| given: but it reinains in the breast of the corporatinn
to revoke it whenever thelz please, and for any fn-
ture corporation to do the like. The very object for
which the license was riven on the face of it shows
| that it is for the purpose of trvel. It is for the
oee of introducing and bringing into nse a new
mode of using this street for the purposes for which
it was originally laid out. Now, one ohjection which
has been made on the part of our opponents is, thut
this is & new use of the street, and for that reason
| % oration has no right to grant it.  Thae cases
) ﬁ'm\'e read to the Court upon that subject are,
| lam convinced, conclusive.

It is & new mode of

1s 0 mode of using it for those purposes, and for nose
other. Shall we be told that these qm rietors,
whatever righta they may have, are entit edp to have
this stzeet continned precisely as it was when
it waa first laid out, and to be used by car
riages, and in the modes in which streefswere
| then mnsed, and mno other? Are all improve-
menta in the mode of travel to be excluded?
| But originally the streets were pitched and paved.
and having but one single gutter in the centre of the

| street. 'Will it be contended for a moment that that
| maoile of using the street should be forever continued?
{il‘: Lh_at first intrl?]dnction of vﬂqiclﬁﬁnw 1:1;. utrﬁ:emi of

e city, probably carriages of a different description

1 ﬁfm tal{osgn l.hntv?m arte{wudu introduced wo-rg em-
ployed. Soppose a coach or a carriage upon a new
| prineiple or l;new plan, havin bmrlerp:hee!s.if
Ef“ please, and moved by a d'fferent power, should
+ introdured into the street, would that be a reason
why a licente fionld not be_given to those carriages
to Le vied in that street? Where is the difference,
except in a single circumstance, that the present use
ol the cars require that there should be some modifi-
catiens in the surface of the street, to admit of the
laying downof the rail= upon'which they are to move?
And as to that it bas been proved over and over again,
that this chiuge in the surfuce of the street, and the
mode of propelling the cars, makes no difference, and
does not prevent the exercise of the power of the

| way. My associate counsel refers me to several acts

| of the Legislature, shmrlnfnthat in exercising their |

| legislative powers they are in the constant habit of
| making grants, lezislatively, of different privileges to
different pereons, as they shall deem proper and ex-
pedient, and right, consistent with the Iiut(:re.;!s of
the State. There is one, for instance, authorizin
certain persons to carry out vaults jn the Seveuth
ward of the city of Brooklyn; and, besides this, there
are meny of a similar character. But, if the Court
| please, it is hardly necessary to refer to that species
of legislation, hecause the statute hooks are full of
| them. Legiclative acts granting property and an-
thorizing certain acts to be done are perpetual oceur-
rences. It was said, however, as another objection to
! this resolution, that if it was competent for the Cor-
poration to pass it, it was a subject of proper vefer-
enice to one of the departments, It was a contruct,
and therefore came under the provisions of the
wmended charter, which refers the powers of niaking
contracts, or rather the act of making contracts, to
the Street Department.  Now, if the Court please,
| the some answer which has been given to several of
| the propositions upon the other gide, apply to this.
This resolution is not a contract. It hos no form or
| feature of n contract about it. The corporation ac-
quires no rights by thiz contract, as a hody, for their
Frivut-:- benefit.  This license fee is a fee authorized
iy the statute of the State, and not by the corpora-
tion of the vity. They give no fee in the resolution
that the{nrm. That is regulated by the Legislatnre
State, and intended merel the purpose of
delraying any expense that the city might be put to,

| or any inconvenience that the city, as such, might
|

suffer from the uee of this license. ~ The corporation,
hy the con-

82 a private corporation, gain nothi
dy, in their

struction of this railroad. As & public

| public capacity, they conld make no contract that
y their successors and by them- |
| selves, because they could do nothing but pass & pul-

wis nol revocable

lie resolution and & public law. It is in reference to
their privite sriy that they enter into and make
those contruets which are binding npon them, and
there they stand upon the same footing with any in-
dividual. In that case they conwract. There they
ﬁl" a beneflt fur which they receive a compen:ation:
ut In their public acts they pass them for the

neral good of the publie, upon public considera-
ions, and they can receive no henefit from them.
To thia point it was that the corporation coun-
eel gave his opinion that this local legislature
could receive no henefit, that they conld make no
sale—they could makanniﬁndjn;mlmct to receive
a hundred thousand dollars, for which this Jxrivlhge
of luying down the rails was to be continued to them
for une entire year. And further, be rightfully
nidvieed the corportion that the no power
to meirawm:g n cmﬂduutlm ron. Mehmwat'he’ pl:;d
no power to mike an or W compen-
nun:;on w}m.nld mlﬁiw T'I;e‘ could do
nothing hut pass le ve an Waa upon
that S ind, a8 | understand, that the market case
ided,ns well as the street cleaning case, In

whs

the street cleaning cose, the corporation undertook,
rnl:tnking their > , o make a contract with a
certain indivi

for eluuh:ﬁthe strects, for which
they were to pay that individoal a specific sum of
money, to

ue for five or seven years, or, at all
events. for some considerable time; and the moment

to erect telegraph i contract hnT-nbod it was declared by the
avenue, ang the resolution Mw, ::a:i‘mbm'w.l:ﬂ iwhb::lkﬂy roidf—lhnt

I | travel—it is o new mode of using the street—still it |
of this by-law by the corporation, under the authority I
of the Legizlature, is just as peremptory and binding

it was an attempt 0 bind their successors by these
acts of legislation. It was an attempt to make a
contraet for the e of the streets under those
various powers, to which I have referred, in tho
charter, vesting them with the entire power and cou-
trol over the sticets, and to direct and order them.
they could not, under such a power, grant the right
to Cleanen these strects or o apecific sum, or make a
hindiug contiact upon them that shonld endure for
three of four years; and, therefure, It was held, thut
that was a void act, and conscquently that the
grantee under it had o power Lo enloree W against
the corporation. Ho here, if this Common Couneil
hed attempted to contraet with these parties, that
they should have a right to continue that rallroad
theie for five or ten years, the next Common Couneil
could have rl.-'!u-iu:lcnf the act altogether, nnd revoked
their cousent. Suppose, new, that the Legislature
passed an act not within their jurlsdiction, which
would violate private rights, it i3 void; but you cau-
not forbid tlwé Leglglutare from passing it.  Youact

it or carry it into eficet. In that view every benefit
18 derived o the party, without the inconvenient
wer, if it did exist, of the courts iuterfering with
he legislation of the city, or with the discretion

wer of the parties intrusted with the power to act.

t would seemn to be a B:rl'el:t answer to the objer-
tion that this license has been granted by the corz)o-
ration itself, without any reference whatever to the
Street Department; but, if the court please, by look-
ing at the provisions n{mn that matter, | think it will
be most apparent that this was a case which did not
come within that provision of the charter, The pro-
visions of the charter, in this t, [ will for & mo-
ment direct the attention of the court to. There are

great object of this amended charter, wasto prevent
what had been considered up to that time an impro-
per exercise of power, or authority, or jurisdic-
tion by the different Aldermen of the city,in making
contracts each within his own jurisdiction, and the
disposing of them, or having the patronage of thebe
rent contructs at bis own disposal, and many
evils were apprehended to, and pmbahlm did arise
from that circumstance. Therefore, in this amended
charter there was u distribution made of the execu-
tive and legislative functions. The Legislature vested
the whole legislation in the Common Council of the
city. and it then went on to create departments for
the administration of the exeeniive powers, and
among others it conferred upon the Street Commiz-
sioner particularly, the power of making all contracts
of & certain description, Now, we will presently
show what these contrasts were. And first as to the
executive power :—* The executive power of the cor-
oration shall be vested in the Mayor, the heads of

thereof, shall perform any executive business what-
ever, except such as is or shall be

u them b‘y

tlse Board of Aldermen.may approve or reject the
nominations made to them, a8 hereinafter provided.”
They shall not exercise executive power. And the
other clause in the amended charter is, that “all
contracts to be made or let by authority of the Com-
mon Council, for work to be done or supplies to be
furnished, and all eales of personal property in the
custody of the several departments or bureaux, shiall
be mnge by the appropriate heads of departments,
under such reg lu{ions as shall be established by or-
dinances of the Common Council, Every persou
elected or appointed to any office under the city go-
vernment, ¢hall take and subscribe an oath or u{'ﬁ.\»
mation before the Mayor, faithfully to perform the
duties of his office, which oath or n.irmﬁon ghall be
filed in the or's office.”

of it, {3 precluded from the exerciseo
ers which are indicated by these cliarters, All
hmzrs given to the different officers they are re-
st d from exercising. They have exert
er bere. They have passed a resolution in their
egiclative capacity, Eertﬂ tting a railroad to be laid
in" Broadway, but they refer most especlally in the
conditions which follow that resoluf

sioner as the person underfwhose direction the execn-
tive part of the matter is to e
down the rails, the men doing it, and so forth. 1t is
10 be done under his superintendence, sud the gene-

refer especially to the Mayor as the person who is to
give the license which these parties are to have hy
the laws of the State. The only question that re-
mains upon that branch of the subject is, was this a
contract within the twenty-
amended act? The terms of that section are: “All
contracts to be made or let by authority of the
Common Council, for work to be done, or sup-
Jies to be furnished.” What work was to

this section?
Was that work to be done, or snpplies furnished, by
the corporation? Were they to be remunerated for
that work ? It seems to_me that the meaning of the

ection is too plain possibly to be nistaken, [t re-
ferred to all that numerons classes of contracts which

the various work which they have to transact
throughont this immense city, which are all
the operations upon the streets whi
‘he public expense—all the supplies to be furnished
-or their use in all directions,

ion. Here

rict with them upon the subject whatever.

which was 1o restrain the co
{mrticipnti.ng in any way, in

Etreet Commissioner?
license or give a grant? None o
power in corporation
could allow, or license the
road in Broandway, but the ¢
legislative aet. 'They conld no

all.

sarily 1o be done by the co

contract was made, was on the

Now, there the work was to Le done for the corpora-

| tlu
Corporation to admit the use of the street in that |

men first pasced @ resolntion thal the market should
be built, and then ordered that some advertisement
should be made,

earried out, and when the question eame before the

court, the conrt said, ** yon bave not done what that

section requives,’” and they put it expressly upon the
gronnd that this was o contract for public work
which the corporation had no power to make, and
which no ene could make nnder that charter but the

Etreet Commissioner, and it was npon that ground |
that that case was decided. And, as it ap) w:T!_ll'.-\ to |

ere
the act to be done was the taking down of the Wash-

e, in that view of it, it was runertlyq‘lo--ldmf.

inﬁtnn Muarket, and the erection of a new market, [
helieve, upon a larger ecale, in ils place. The con-
tract was made by the Common Council themselves,
direetly, and not in pursnance of this section of the
charter, and the court said, ** When you made that
contruct, it was one that came directly within (he
£co] ¢ of thi= twenty-first section, and you were hound
to apply the directions given by that section of the
charier. You have not done o, and consoquently
?-onr act s void, and the contractor cannot snoceerl
u bis action upon that coutract.” Hut, it is said
that the corporution cannot authorize this railroad
without making compensation to the owners of the
lund for the portion of the street that it was to oo-
cupy. Well, it eeems to me, if the Court please,
thaf the answer to be given to that i« one that was
given in one of the cases to which 1 have referred
the court, mamely, that here was no land taken.
The corporation did no more than authorize the use
of this #treet for one of the por for which it
wag originally designed. They did no more than te
authorize the use of the railroad in that street for the
purpose of mmrfing pussengers, They did not take
uny part of the sireet.  They vested no right in the
title of that street in the grantees of this license, If,
therefore, the parties proved tothis court, in the most
extensive terme, that the fee of this street vested in
them for public pnrposes, they would have made no
advance whatever in the osition they now set
ont with, that they were entitled to compensation
for tuking that ground for the use of this Tailroad,
for the reason tfnb the strect is used for no other pur-
se, npon their own admission, than to which they
emselves dedicate it.  That then offers the propo-
gition before the court, upon the authority of these
cases, that this is n legitimate uee of that street.
And that the laying down of this railroad in that
street np};mprtuted it, or appliedit, to any new use
to which it was not applicable by the terws of the
cession or dedication of it. Upon that «uestion
courts have
peare to me that pothiog can he Puiner. or, where
no case in which the application o
the coostitution, that no man's property shall be
taken withont just compensation, conld be” applied to
this case. The property Lad alrondy been dl:-irl'ir.\al.ml
for this public nse, and it wis attempted to

be used for no other purpose. But i is farther |

#aid that this  raileoad is a nolsance, and  that
upon that gronnd this court onght to Inter-
fere, even although @l other  ressons fail,
Now, if the Court please, as to that question, there
is certainly not sufficient information before the Conrt
for them to pronounce jud uponit. It ia admit-
ted, becaunse the courts have expressly 2o decided,

that a nilmd,ﬁ e, I8 ::l“ a mimo& What ex-
with fhe uiload, are pot befors tbis Court 19 sow

L ave
s far s 1 could gee, it could refer to no uthuer—frst,
that Hroudway is too narrow fora railroad; secondly,
that the businsss nc
distined to be ocenpled for years, if not forever here-
after, renders the existence ofarailroad incompatible
with the interests and |:l!w;wr pursuits of those en-
goged in that business. |

all the sugeestions, that are mude in this bill that ten
even to ehow that “,';'H m‘t}l‘md eould
bility be dencminated a nuisance,
|all.'u?ill'. what have they shown upon the subject of the
dimensions of thisstréet, In the first plae
wu{ is sald toLe of the average width of about fort;
lee

that t':i:!;:ﬁrﬁculurumnad

upon the agents who attempt to avail themselves ot |

partments, and such other executive officers as shall |
be from time to time created iy law, and neither the |
Common Council, nor any committee or member ¢

specially imposed |
the laws of the State, and except that |

Now, then, In the first |
place, the Common Council, as such, or any member |
f these exceutive |

nosuch |

—and 1 he- |
lieve in the resolution itself—to the Street Commis- |
rformed, the laying |

ral orders which they give upon the subject, and they |

section of this |

are made by the corporation for the prrformance of

are made at |

ose are the con-
rancts tﬁmm the meaning of that resolu- |
a mere license to a company to lay a
ailrcad in a public street, at their own expense, and |
without uny reference to the corpomtion, or an, tem}- |
nei-
ther comes within the letter or spirit of that act,
oration as such, from
nefit or protit, from
hose contricts which were made for the public and
the public use. Could this matter be referred to the
Had he any right to make a
It was no |
t could anthorize, or
ing down of that rail- |
oration itself, by its
refer it to the Street
Commissioner, '1t was not a suhjlcctr-fcnntracl. or of
grunt, which eould come nnder the provisions of that
charter. They could not advertize for proposals for
doing this, because they could not by possibility re.
ceive remuneration. It could not he set up at aue- |
tion; it could not be disposed of by saying who were
the highest bidders for this property. It was neces-
jon itself, in the ex-
ercice of its sound discretion, and by its legislative |
act., In the case of Cliristopher against the Corpora-
tion, there the work to be done, and about which the |
vivate account |
of the corporation for the huilding of o new rurket. |

All these acts were nnder that
twenty-third section of the charter; but they were not |

wseed over and over again, and it ap- |

the prineliples of |

I8 a nuisance? Thi
in reference to this particnlar chvirge—and,

ed T it and for which it

hese ure all the rewnsd

by an; k- .
No'w. u.{ urt
Broad-

in some places, and o httle under aod a i

over in otlier places. Now, take this proposition hy
iteelf. Is o carvingewny of forty feet too nmTow to
admit of a railrond in"the centre of it onuu'p{lng
twelve and a half feet?—for that 13 the Wi
extent that will be occupied.
question there are cenflicting statements as to the
effect of a )
but let me ask this question of the Court, whether
the milroads the co
in other streets do not pass through streets
er than that of Breadway. The illxth
ayenne, railronds, both of them, from
nativn of those uvenues to Cunal street,
streets much narrower than B !
in Broadway leaves 1,)mu. upon each side of this m
Elhu mn‘? u;ceup o

irteen to fourteen v
before the wldmin? of some of the streets in the
lower

ol
Now, upon this

railrond in a street of that widthg
rporation have authorized
NAITOW-
and Eighth
the term}!
railroad
ed b rails, & of
g Now, if the 3::; ?hn.
rt of the w—-md many of the entire streets

were of leas dimensions, including the

S
two parts of the nmended charter to which the court = between the sidewalk upon each side, and
have been re It will be observed thatone | streetin pa

rticolar—yet all the pu&osu of business,
and it was always a business part of the ) 18 car-
ried on in those strects; and by the caleula and
estimates that these partics have made upon the
subject,it is fully shown that there is an entire practi-
cability of carrying on all the business of that ntmtE
even supfml.n_‘: that ciarts and uam ndnﬁ i
should not occupy any part of this ovcupied
by these rails. t it is perfectly clear, snd seen
every day in the streets in which railroads are used,
that otheér carringes that travel these oc-
enpy the middle of the streets, as well os otlier parts
of it, and are constantly in the habit of crossing and
passing upon the rails themselves. There is no ob-
struction created to the passage of other carriages
elther along the street or noross (6. Bat, if the Oon.re
please, if this be an ohjection, I ask and how
are you to have a railroad in the cify at all? Broad-
way, with the exception of the avenues and Broad
street, s the widest street in the cily. If you cannot
have a railroad in that street hecause it is too narrow
you cannot have a railroad at all.

[To be concluded to-morrow.]

The New York Universlty.

A meeting of gentlemen interested in the cause of
1heral education in this city, was held in the chapel
of the University, last Friday evening, pursuant to a
cail of the Rev. Dr. Ferris, Chancellor of the institu.
tion. The immediste object of the reverend gentle.
man was to submit some facts and results concerns
ing its progress since the foundation, and to disa.
buse the mind of the public, and particularly the
minds of our fiferati and younger students, of the
idea that its nffairs were clovded in inextricahble dif-
fieulty. At balf-past 7 o'clock there were a number
of clergymen and members of the learned and mer-
cantile professions present, amongst whom we no-
ticed the Rey. Dra, Bethune, Cheever, Phillips, Asa
D. Smith, Hutton, Van Arsdale and Krebbs, Pros
fessora Webster, Dougherty and Greene, Myndert
Van Schalek, Willlam Curtis Noyes and George
Griswold, Esqrs., with a great number of students.

Upon motion of the Rev. Dr. Ferris, George Gris
wold, Egq., was called to the Chair, and the Rev,
Mr, ‘Hnr‘nul;’r acted as Secretary to the meeting,
The Rev. Dr. Phillips made & prayer prior to the
commencement of the pmceedﬂlssls.

The Rev. Dr. FEzrig said :—3ir, this meeting has
been called together by a circular letter, which I will
tuke the liberty of reading. The Chancellor here read
the letter to which be referred—and continved, This
circular is signed by my=elf, and, in compliance with
the promise contained “in it, I beg to occupy the at-
tentﬁm of the meeting with some remarks ‘the
working of this institution, its difficulties, its exer-
tions in the cause of education, and its present pros-

ects, 1t gives me pleasure, sir, to see such & meet-
Euz a4 this, as il ced that an interest is felt for
the weltare of an University which is, emphatically,

| the institution of New York, as far as the intellectnal
one here that comes within the meaning of |
This—rails were to be id. |

develcpement, #nd the training of the moral feeling
of her people into a proper course, are concerned.
The accomplishment of this has ever been the aim
and olject of its Professors, convinced as were,
and are, thu.l.liﬂmhllc teachers giveall their a ]
tothe formerand neglect the latter resnlt they putinta
the hands of frail hamanity a d 0. The
¢ity of New York has done mauy uobl:m in the
carrying ovt of literary objects. The rnlmﬂinig
this” University was one of her greatest and
eflorts. It waé chartered for M e, and has
continued devoted to their in 0 the present
day. Its foundation was urged by the most excellent
meén, ameng whom I may mention the name of the
Reverend Dr. Millner, who watched over its rise with
an anxiety which I hope to see re AMOLE . UA.
The University was incorporated by charter in the
ear of 1831, and opeped ut Clinton Hall, in 1832,
The first clasa assembled in 1833, and the foundation

|of this buiding was laid in July of the same

The halls were opened for nrposes of
ublic instruction in the year of 1836, Since then
t hae had a checkered h , and has been encom-
assed with many and frowniug diffienlties. 1t has
wen sadly og]‘wsscd with debt, and this indebtedness

has left an Impression cumn&?dln 1y sad with re-

gard to its prospects upon ublic mind. It is

viewed gh the dark clon y 4 2
i i throngh the dark c¢louds of difficulty, and th
uestion now Is, if they were dispelled could it falfll

i r.%:jett ? In speakiug of the interior worl of

the University,in o scholastic Lg:int of view, I may be

rmitted to say, with truth, that its course of teach-
ng is practical, liberal, nnd elevated: and it you ¢om-
pure it strictly with that of kindredinstitations wlich
enjoy a high reputation. yon will find that none stand

n{ on g better footing in t{mt re than the Univer-

=ity of New York. The humanities are attended to

in the fullest gense; and we do not confine our instric-
tion to the imparting o knowledge of the dead lan-
guages nlone. We teach so az to fully fit the rising

uth for the professional, mercantile, engineers
ng, or mathematical departments of life; and

year.

| our Faenlt Professors n ol ,
ticn, and the Court will perceive, by looking at the | o TREAL She . of BN
case, that the corporation did in that case attempt |
proceed under that section. The Board of Alder-

men of echolardike attaloments, men who kept
this foundation open, by large pecaniary sacri-
fices, when it groaned beneath the weight of crush-
ing dificulties. I need only mention 'ge names of
Professors Draper, Johuston, and Loomis—the latter
in our mathematical department, and the anthor of &
series of works which have taken the highest place
nmongst hooks of that character. Mr. Croshy, who
has recently come amongst us, has already won gold-
en opinjons for himself. Under the guidance of suclz
men, the University has already done a precious work
for the people, for it is an error to suipme it o aris-
toeratic institution, 11 thesons of rich men are here,
80 also are the #ons of the Emr man, and no youth
has been ever turned awny because he was pennilésa,
If he had patience, tulent, and a holy desire for in-
etriction, money bas been to us u secondary object,
and our echolarships huve Leen averoneuple? hy men
who had merit and were struggling with diffienlty. The
lad who, some years since, sul upon a shocmaker's
bench in Willlameburg, entered here with the fire of
edueational zenl in hiz heart, mastered Latin and
Greek, under 'rolessor Owen, obitained a schulnrnhgs,
and was sent forth a glorious minister of God.
Amidst the mountains aud rocks of Behoharie county
he now draws many ronls o Chrlst. We have had a
delightful succession of such casea, for, out of four
hundred and fifty graduates of the University, nearl

one-hall bive been educated gratuitously.  Althong

[ freely bear my testimony to the merit of that noble
instituticn in Twonty-third street—the Free Amdemﬁy‘
—1 must say that ‘we have an ndvnmﬁ{n th

respect, ‘l'ﬁtm‘rne limited to a certain class of stu-

dents, taken the public or ward schools—our

doors are open toall. 1t I'turn to our evangelical work-
ing, I may nseert that we stand upon a of reli-
d of the New

ion equn! to that of the most che
En land institatiops. We have a large infusion of
re! i!;‘rluua instruction and onal plety, withont be.
ing eectarian or polemical. What contributions have
we made to the Church of Christ! The ministry hay
received a remarkable addition to its nambery frome
thia University. Comparing the number of alumne
with other gradnates, | find that one in every three
and sevendenths have devoted themselves to the
gospel ministry, This places us by the side of the
most fuvored lnstitutions in this respect. The pro-
rtion of eler en to afumn is—at Yale, one in
ree and eight-tenthis; at Dartmouth, one in
and nine-tenths; and at the college in New Jersey
one in five and three-tenths, The number of eminen
wedical men who have gradusted hore and goue
forth from onr walls have attracted universal atten.
tion to v4 from every quarter. The Faculties of Law
nud of Arts and Design bave not been earrled out,
owing to our pecuniary dificulties. Remove these,
and the way is open to aceomplish the hest wishey
of the founders of the instiotion. I have now,
sir, pointed attention to our nh{wu,emhrmmnnh.
and works, o« | intended, und the meeting will be ad-
dressed by some gentlemen who will express publig
opinion perhaps more correctly than T can.
The Citaresax called upon the Rev, Dy, Bernuse.
The Reverend Doetor said:—1 should not atterapt
to present myself to the mecting were it not_for ¢
rrmlng cuil made upon mefrom the Chair. Not that
do not feel a deep interest in the affairs of the Uni-
versity, tut it is mlmlf' my place to speak upon
them. In the first place, | am not a resident of Now
York, but live in that place whish Bishop Hn
mmomﬂuoud[n designutes  a suburban v
(Laughter.) the next, although born and "
New Yorker, so a portion of my life has heem
out of it that I am not_fomiliar with the his
r:;orﬂnuy.mmm that of this ipstia:



